
Annex IIIc of
TPB Paper No. 10575









1

Supplementary Information to Representation No. R2
  in Relation to the Amendments shown on the

Ngau Tau Kok and Kowloon Bay Outline Zoning Plan, Plan No. S/K13/26

The Real Estate Developers Associations of Hong Kong (REDA)

I. INTRODUCTION

1 Introduction

1.1 This submission is made to supplement Representation No. R2 in relation to the
amendments shown on the Draft Ngau Tau Kok and Kowloon Bay Outline Zoning
Plan, Plan No. S/K13/26 (K13OZP No. 26, the Subject Draft OZP). Representation
No. R2 was submitted on 19 January 20111 and was described in detail at paragraphs
2.2.1 to 2.2.19 of TPB Paper No. 8820, considered by Town Planning Board (TPB,
the Board) on 27 May 2011. Copies of Representation No. R2 and the main part of
TPB Paper No. 8820 are attached as Attachments 1 and 2 of this Supplementary
Information (SI) Paper2.

1.2 This SI paper takes into account of information that has become available after the
Board's consideration of representations on the Subject Draft OZP on 27 May 2011
and 1 June 2011 as well as relevant court judgments since that hearing, two of which
concerned the Subject OZP directly3. It also refers to the Minutes of the Board's
consideration of R2 which included elaboration of the written submission and are
relevant (extracts from the Minutes of the Board's 984th meeting on 27 May 2011 and
1 June 2011 are attached as Attachment 3). This will facilitate the reconsideration of
Representation R2 by the Board.

1.3 This submission also refers to the TPB Paper No. 10397 which was considered on the
9 March 2018 (the main part attached as Attachment 4
of the Draft Ngau Tau Kok and Kowloon Bay Outline Zoning Plan No. S/K13/26
and in it, Planning Department (PlanD) recommended that, after having regard to

1 A copy of Representation R2 was attached as Annex III-1 to TPB Paper No. 8820 and summarised in
detail at Annex VI of the same TPB Paper together with PlanD's Responses / Recommended Rejection
Reasons.
2 None of these documents at Attachments 1 to 3 were reproduced as attachments to TPB paper No.
10397 considered by the Board at its 1166th meeting on 9 March 2018 referred to below and reproduced
as Attachment 4 to this SI Paper.
3 Oriental Generation v. Town Planning Board (Court of Appeal, CACV 127/2012, 13 November 2014)
and The Real Estate Developers Association (REDA) .v Town Planning Board (Court of First Instance,
Au. J., HCAL 58/2011, 3 February 2015).
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representation R2 and the judgment of the Court of First Instance (CFI) which ordered
a re-hearing of R24, and after considering the implications of the Sustainable Building
Design Guidelines (SBDG): (a) no changes should be made to the extant draft OZP
No. S/K13/29 (K13OZP No. 29, the Extant Draft OZP) to accommodate permissible
PR/GFA under the OZP with reference to the SBDG requirements; that the NBA and
BG requirements in the Extant Draft OZP are appropriate and should be retained.

1.4 On the basis of (a) above, PlanD recommended that the Board agree to invite REDA
(as representer R2) to a meeting convened under section 6B of the Town Planning
Ordinance (TPO) for reconsideration of its representation (R2) in respect of the
Subject Draft OZP, subject to giving REDA an opportunity to put forward
supplementary information. The Board agreed to PlanD's recommendations (extracts
from the Minutes of the Board's 1166th meeting held on 9 March 2018 are attached as
Attachment 5).

1.5 As further explained below, REDA considers that Paper No. 10397 was inadequate to
address the issues raised in the representation R2 and, also did not meet the directive
of the CFI to give adequate consideration to the representations made by REDA on
the question of air ventilation as a justification to impose the restrictions on the OZP
and on building height profile issues. In particular, the TPB has to consider the
relationship of the SBDG in relation to building permeability and air ventilation, not
only the achievement of building development rights.

Premature to proceed with Re-hearing

1.6 In view of the inadequacy of the assessment process carried out so far, REDA is
firmly of the view that it is premature for the rehearing to proceed until such time as
the necessary technical assessments have been carried out to justify the relevant
restrictions on private land as being no more than reasonably necessary, or
alternatively that such restrictions ought to be relaxed or deleted.  To facilitate this
process the following paragraphs indicate what the review process should address.

4 REDA v. Town Planning Board (Court of First Instance, Au. J., HCAL 58/2011, 3 February 2015).
Paragraph 2.4 of TPB Paper No. 10397 made the CFI's ruling (made with reference to the Court of

 ruling on appeals arising from the JRs lodged by the Hysan Group Companies) that the
Board should take into account the potential combined effect of sustainable building design guidelines
(SBDG) and the restrictions under the four draft OZPs on the development potential of the sites. It
further noted (in footnote 4 of that Paper) that
procedural unfairness, taking minor relaxation into account in rejecting the representations, and breach
of Tameside duty in respect of the air ventilation and building height profile issues.
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1.7 Review of the
Draft Ngau Tau Kok and Kowloon Bay Outline Zoning Plan No. S/K13/26
consideration of TPB Paper No. 10397 should not in any way pre-empt the Board's
duty, in compliance with the judgment of the Court in the REDA JR, to conduct a full
and proper re-hearing of Representation R2, including making all necessary inquiries,
and without any pre-determination of the issues raised in Representation R2.
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II. BACKGROUND

2  Gazettal of K13 OZP No. 26

2.1 The TPB gazetted draft K13OZP No. 26 on 19 November 2010. The amendments
shown on the OZP included extensive imposition of Building Height Restrictions
(BHRs), Non-building Areas (NBAs), Building Gaps (BGs) and Setbacks (SBs) on
sites of the draft OZP5.

2.2 The Board considered the representations and comments made in relation to the
Subject OZP on 27 May 2011 and 1 June 20116 (see Attachments 2 and 3 to this SI
Paper).

2.3 The Board later gazetted three more versions of OZP for the Planning Area, No. 27,
No. 28 and No. 29.  The amendments included in these three OZPs are related to
individual sites7.

3 Representation No. R2

3.1 Representation No. R2 in respect of the Subject Draft OZP was submitted by REDA
(see Attachment 1 to this SI Paper). It considers that the BHRs are set too low. The
restrictions are excessive to achieve the objectives stated in the Explanatory Statement
(ES). Representation R2 also questions the legal basis of imposing controls of NBAs
and BGs on sites within the OZP. It puts forward proposals of relaxing the BHRs and
removing all the NBAs, BGs ad SBs to meet the representation. Representation R2
was not upheld by the Board (see paragraph 87 of the Minutes at Attachment 3 to
this SI Paper).

4

4.1 In the early 2010s, the Board gazetted amendments to many OZPs by imposing

5 The BHRs of the Kowloon Bay Business Area (KBBA) were imposed in 2005, not in this round of
amendments.
6 Representation R2 was considered only on 27 May 2011.
7 Paragraph 4.2 of TPB Paper 10397 (Attachment 4 to this SI Paper) stated that "The BHRs in KBBA
exhibited in 2005 under OZP No. S/K13/22 (Plan 3A) and amendments made subsequent to the subject
OZP, i.e. No. S/K13/27 to 29 were excluded from the scope of Review as they are not a subject of

 representation. The amendments made under OZP No. S/K13/27 were mainly technical
amendments to reflect the as-built conditions/lot boundaries and SBDG implications are not relevant.
Amendments made under OZP Nos. S/K13/28 and S/K13/29 had taken into account the general
implications of SBDG"
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extensive development controls of BHRs, NBAs and BGs. REDA lodged
representations to express its views that the controls were in general too restrictive to
achieve the stated objectives in the ES of the relevant OZPs.

5 Judicial Reviews

5.1 A number of judicial reviews (JRs) against the Board in relation to impositions of
BHR, NBA and BG requirements were filed by different parties. Some of the
judgments of these JRs are available and are of high reference values to the
reconsideration of R2. Some of these JRs are briefly described below:

Judicial Review submitted by REDA

5.2 On 25 July 2011, REDA applied to the Court for JR (HCAL 58 of 2011) against the
together with its decision
8. On 3 February 2015,

following the Court of Appeal (CA)'s decisions in the Hysan 9  and Oriental
Generation10 cases handed down on 13 November 2014, the CFI handed down its
judgment on the JR regarding the four draft OZPs. Following the principles in those
CA judgments (discussed further below), the CFI ordered that JR is allowed on
grounds of specific procedural unfairness (Paras. 98-105 of the judgement) and the

e to make sufficient inquiries in relation to development intensity and
SBDG (Paras. 106-115 of the judgment), failure to make sufficient inquiries in
relation to AVA (Paras. 122-126 of the judgment), failure to make sufficient inquiries
in relation to Building Height Profile (Paras. 127-128 of the judgment), inappropriate
reliance on minor relaxation as a substantive ground (Paras. 118-121 of the
judgment) . 1 June 2011 in
respect of the Subject Draft OZP) were quashed and remitted back to the Board for
reconsideration.

Judicial Reviews related to the Kai Tak Mansion Site

5.3 A JR (and two related JRs) was lodged by Oriental Generation Limited (OGL) against
the TPB, all related to the Kai Tak Mansion site (KTM Site) which is located in the

8 They are Wan Chai, Mong Kok and Yau Ma Tei OZPs.
9 Hysan Development Co. & Others v. Town Planning Board (Court of Appeal, CACV 232 and 233
/2012, 13 November 2014).
10 Oriental Generation v. Town Planning Board (Court of Appeal, CACV 127/2012, 13 November
2014).
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decision at the representation hearing on 1 June 2011 to only partially uphold the
ax the BHR of the KTM

Site from 110mPD to 130mPD11.

5.4 The OGL JRs were heard together by the CFI on 3 May 2012 and Judgment was
delivered on 11 May 2012. The CFI ruled that the three restrictions imposed on the
KTM Site as shown on draft K13OZP No. 26 an
consider raising the BHR beyond 130mPD were quashed. It ordered that the question
of whether any restrictions should be imposed on the KTM Site was to be remitted to
the Board for reconsideration.

5.5 The CFI ruled that the Board has power under the TPO to impose BHRs, NBAs or
BGs on particular sites. However, "the Board cannot impose restrictions arbitrarily,
but must have a rational justification for the measures implemented
judgment, emphasis underlined)

5.6 Certain parts of the CFI judgment related to imposition of NBA and BG as well as the
consideration of requisite proportionality are of high relevance to the rehearing of R2.
They are briefly described in the following paragraphs.

5.7 The judgement has made the following points regarding the control of NBA:

(1) -eastern boundary

Air Ventilation Assessment (AVA) study, was arbitrary and should be quashed
(Paras. 70-72 and 75 of the judgment, emphasis underlined);

(2) The AVA study did not explore other options for improving air ventilation
impacts nor explain why the 10m NBA is an optimum or appropriate way of
addressing ventilation impacts (Paras. 68 and 70 of the judgment, emphasis
underlined); and

(3) other restrictions

11  of OZP No. 27 with identical
restrictions shown on OZP No. 26 in respect of the KTM Site, and the 3rd related JR (HCAL 34/2012)

amendment to the OZP No. 26 in respect of the KTM Site.
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on a site must be backed up by cogent evidence that the measure can be
reasonably be regarded as necessary for achieving a particular planning objective.
In the subject case, it has not been sufficiently demonstrated that the NBA is no
more than what might be regarded as reasonably necessary to mitigate adverse
ventilation impacts (Paras. 76 and 77 of the judgment, emphasis underlined).

5.8 Regarding the control of BG, the judgment has the following points:

(1) The AVA Study did not explore and compare the beneficial effects of other gap
widths or other permeable structure nor explain how the recommended central
gap of 24m could be justified by its limited methodology. There was no
quantification of the effects of a 20m or 24m gap (Para. 79 of the judgment,
emphasis underlined); and

(2) There was insufficient evidence on which the Board could have determined that
a 20m gap was an appropriate restriction. The 20m BG should therefore be
quashed as arbitrary (Para. 80-82 of the judgment, emphasis underlined).

5.9 Regarding the Minor Relaxation Clause, the judgment states own merits that
Board does not relay on the responsibility of minor relaxation as a justification for the
3 restrictions. The 3 restrictions have to be justified on their own merits, rather than

(Para. 87 of the
judgment, emphasis underlined)

5.10 Regarding infringement of property rights, the judgement states that a restriction
nd must be no more than is reasonably necessary to achieve a

planning objective. Requisite proportionality has not been demonstrated in respect of
the imposed restrictions12. (Para. 91 of the judgment, emphasis underlined)

5.11 The Board appealed against the CFI's judgment dated 11 May 2012. In the CA's
judgment dated 13 November 2014, the findings summarised above were not
disturbed and the appeal was dismissed. The CFA subsequently refused to grant leave
to the Board for any further appeal13.

12 At paras. 88-90, the CFI held that Article 105 of the Basic Law is not applicable. This was
subsequently reversed by the Court of Final Appeal (CFA) in the Hysan case, referred to below (FACV
21&22/2015, 29 September 2016, reported at (2016) 19 HKCFAR 635).
13 Town Planning Board v. Oriental Generation (Appeal Committee of the CFA, FAMV 17/2015, 18
November 2015).
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Judicial Reviews submitted by Hysan Group

5.12 The Hysan Group also filed two JRs against the Board in respect of the Causeway
Bay OZP and Wan Chai OZP., respectively. These two JRs and related appeals were
heard by the Courts together.

5.13 The CA held14 that the Board's decisions in respect of Hysan's representations were to
be quashed on various grounds, including: (i) the Board's failure to make reasonable
inquiries (in accordance with the Tameside duty and section 3(2) of the TPO) into
matters including both the adverse impacts on potential development intensity of the
subject sites (taking into account the SBDG), and particularly its failure to query
PlanD's working assumptions as against the contrary opinions put forward by the
representers' experts (see paras. 90-120 of the Judgment); (ii) Error in placing reliance
on minor relaxations as one of the substantive reasons for rejecting representations
(see paras. 156-164 of the Judgment); (iii) various aspects of procedural fairness and
inadequate cons -193 of the
Judgment) and in particular the Board's failure to properly consider the opinions of
Hysan's experts regarding AVA matters which were contrary to the views of PlanD's
AVA consultant (see paras. 194-197 of the Judgment) combined with the inadequacy
of the Board's reasons (see paras. 198-206 of the Judgment).

5.14 The judgment of the Court of Final Appeal (CFA) in Hysan Development Co. Ltd and
Others v Town Planning Board15 (CFA Judgment) confirmed the earlier orders of the
CA16

representations in accordance with the law. The CFA reversed the CA's decision
regarding the principles of proportionality that apply when constitutionally protected
property rights are affected.

5.15 balance the proportional

as controls on the OZP.  The process outlined by the CFA for the TPB is explained
below.

5.16 The CFA held that the proportionality analysis should follow a progressive, four step

14 Hysan Development Co. & Others v. Town Planning Board (Court of Appeal, CACV 232 and 233
/2012, 13 November 2014).
15 FACV Nos. 21 and 22 of 2015, reported at (2016) 19 HKCFAR 372.
16 Hysan Development Co. & Others v. Town Planning Board (Court of Appeal, CACV 232 and
233/2012, 13 November 2014).
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assessment, summarised as follows:

(1) whether the intrusive measure pursues a legitimate aim;

(2) if (1) above is satisfied, whether it is rationally connected with advancing
that aim;

(3) if (1) and (2) above are satisfied, whether the measure is no more than
necessary for that purpose (Para. 134 of the judgment); and

(4) if (1), (2) and (3) above are satisfied, a reasonable balance has
been struck between the societal benefits of the encroachment and the
inroads made into the constitutionally protected rights of the individual,
asking in particular whether pursuit of the societal interest results in an
unacceptably harsh burden on the individual
judgment).

Summaries of principles in judgments of Judicial Reviews relevant to the present
rehearing of Representation R2

5.17 Selected main points of the judgments of the JRs mentioned above as relevant to the
rehearing of Representation R2 are summarized below:

particularly where the views of representers are different to the views put forward
by PlanD's consultants on matters such as AVA;

Restrictions imposed should pursue a legitimate aim;

The TPB cannot impose restrictions arbitrarily and must have a rational
justification for the restrictions imposed;

AVA needs to explore other options, and restrictions imposed need to be backed
up by cogent evidence;

Restrictions imposed should be no more than what might be regarded as
reasonably necessary; and
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Requisite proportionality has to be demonstrated in respect of the imposed
restrictions, and in
should be balanced with the societal benefits of the measures proposed to be
included as controls in the draft OZP.  The progressive 4-step assessment
prescribed by the CFA should be undertaken.
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III. REASONS FOR SUPPLEMENTING REPRESENTATION R2

6
addressing concerns of R2

TPB Paper No. 10397 to review development restrictions of the Subject OZP

6.1

Paper) on 9 March 2018 (see Attachment 4 to this SI Paper). The introduction of the
Paper states that the paper is to brief Members on the review of development
restrictions for K13OZP No. 26 following the judgment of the JR by REDA quashing

OZPs.

6.2 The TPB Paper provides some background which is closely related to the approach
taken to review the planning restrictions imposed on the K13OZP No. 26:

arising from the JRs lodged by the Hysan Group Companies, of CFI ruled that the
Board should take the potential combined effect of sustainable building design
guidelines (SBDG) and the restrictions under the four draft OZPs on the development

(Para. 2.4 of TPB Paper No. 10397)

6.3 The TPB Paper only focuses on whether the BHRs imposed on sites could
accommodate the entitled GFA and potential concessions taking account of the SBDG.
It did not include the written representation statement of R2 (see Attachment 1 to this
SI Paper), or the further verbal statements made on behalf of REDA at the meeting on
27 May 2011 (see Minutes at Attachment 3 to this SI Paper), as annexes to TPB
Paper No. 10397. It has not tried to address any points raised in Representation R2
other than in relation to the GFA aspect of SBDG. Furthermore, the NBA and BG
requirements have been reviewed based on an outdated 2010 AVA which has been
held in OGL and in the REDA case to be flawed, as discussed in Paragraph 8 below.
This outdated AVA has not taken account of the SBDG which has only become
available in April 2011.
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Concerns raised in Hearing not addressed in the TPB Paper

6.4 R2 made a number of points at the hearing held in May 2011. However, they are not
addressed in the 'Review' presented in TPB Paper No. 10397.  Some of the points are
briefly described below:

Telford Garden/Kowloon Bay MTR Station was an existing focal point of the
whole planning area. The BHR for the site should be set at 120mPD to 150mPD
to create a stepping up profile from the waterfront/KBBA.  If the BHR was set at
120mPD instead of 60mPD, the number of towers would be reduced by half and
more space would be created without the need to impose the 22mPD BGs.

The overall building height (BH) concept had relied too heavily on the existing
BH of the developments and no alternative concepts had been presented to the
MPC or to the public. The proposed alternative concept was to increase the BHR
at Telford Garden to 120mPD and across the other side of Kwun Tong Road to
140mPD so that the overall height profile is ascending with topography.

Different standards were applied for private housing and public housing in the
formulation of BHRs, such as Tak Bo Garden (at site level of 23mPD, imposed
with 120mPD BHR) and the public housing estates on the other side of Choi Ha
Road (at site levels of 19.6mPD and 22.5mPD, both with 140mPD). The absolute
heights for public housing sites were larger than that of the private housing.

TPB Paper No. 10397 has neither addressed nor responded to any of the above
concerns and views expressed in the hearing held in 2011.

7  Planning Circumstances have actually been Changed

7.1 TPB Paper No. 10397 states that rements stipulated on the
basis of the recommendations of the AVA conducted in 2010 are still valid given no
change in planning circumstances
actually been changed with rezoning of some sites shown in the three versions of
OZPs after No.26. In addition, since 2010, there have been substantial increase in
development intensity and BHRs in the Kai Tak area which is to the immediate west

in

should be backed up by an updated AVA.
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8 Inadequacy of AVA Study to justify the Restrictions Imposed

 Methodology of the AVA adopted has Fundamental Problems

8.1 As stated in Paragraphs 5.4 to 5.8 and 5.11 above, the judgments in the OGL JRs of
the KTM Site ruled that the TPB cannot impose restrictions arbitrarily and there must
be a rational justification for the measures implemented, and that the 2010 AVA study
did not explore other options for the KTM Site.

8.2 The AVA Study in 2010 for K13 OZP No.26 states at its introduction that the
methodology of the study adopted follows that for an expert evaluation in the

well as those requirements in the Project Brief. With the OGL JRs court judgments for
the KTM Site, it is evident that the methodology adopted has fundamental problems.

8.3 The OGL JRs court judgments made the point that no alternative options for the KTM
Site were explored in the 2010 AVA study for improving air ventilation impacts, nor
did it explain why the 10m NBA is an optimum or appropriate way of addressing
ventilation impacts. The situation for most of the other sites within the OZP is even
worse as no similar comparison of an option with a base case was done.

 Use of AVA to justify the Imposition of Restriction questioned at Hearing held in
2011

8.4 The 2010 AVA study was considered too general to justify the proposed restrictions.
R2 pointed out [Para. 68 in Minutes at Attachment 3], at the hearing held in 2011,
that there was nothing in the 2010 AVA report to justify that the proposed restrictions
were essential or necessary. There was inadequate information to enable to Board to
critically assess whether the proposed restrictions such as those imposed on Mega
Box and Kai Tak Mansion were essential. The 2010 AVA report was only a
generalized expression of opinion based on generalized information. No explanation
or information had been provided to assess the benefits brought about by the proposed
restrictions in relation to the impact on private property rights. It is a pity that the
'Review' in TPB Paper No. 10397 still adopted the same outdated and flawed 2010
AVA without any update and without more concrete information to justify the
proposed development restrictions.
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 Failure to consider the Individual Site Context

8.5 It is considered that the 2010 AVA study failed to take account of the context of
individual sites. Taking the Mega Box Site as an example, the 2010 AVA study has
only considered the site occupying a waterfront location and that the present slab-type
development does not facilitate air ventilation. It has totally ignored that the fact that
both to the north and to the west of the site are big open spaces; and the site is
fronting Wang Chiu Road which is one of the widest roads in KBBA. The two big
open spaces and the wide road can allow good air penetration into the Kowloon Bay
inner area. If the open spaces and the wide road to the immediate vicinity of the site
had been taken account, the need for the stringent restrictions imposed on the site
would be substantially reduced.

9 The NBA and BG restrictions are arbitrary and not supported by Cogent
Evidence

Effective Road Spacing for Air Ventilation

9.1 A review of the development restrictions for the Causeway Bay area has been
undertaken recently and included the TPB Paper No. 10340 (the main part of the TPB
Paper is attached as Attachment 6 to this SI Paper). The review has included an
updated AVA Expert Evaluation (EE). The AVA EE pointed out that an effective air
path is at least 15m as included in Para 7.1(e) of the TPB Paper No. 10340 mentioned
above:

coverage and create building permeability particularly at low level and effective
air paths to facilitate airflow from prevailing wind directions are more important
for improving pedestrian environment in Causeway Bay area. While it is ideal that
air paths are as wide as possible, it is the prevailing practice that an effective air
path should be at least 15m in width for wind penetration. Such principle is in line
with the building setback and building separation requirements stipulated in
SBDG.
(Extract of TPB Paper No. 10340 related to Causeway Bay, emphasis underlined)

9.2 Similar to the case of Causeway Bay, a recent review of development restrictions for
the Wan Chai area has also been conducted and included in TPB Paper No. 10415 (the
main part of the paper is attached as Attachment 7 to this SI Paper). The updated
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AVA EE for Wan Chai also states that in general a minimum width of 15m is an
effective air path. Para 7.1(e) of TPB Paper No. 10415 is extracted below:

reducing ground coverage, improving permeability among buildings and
developments and ensuring effective air paths of 15m would be more relevant. The
measures recommended in SBDG are working towards this end and when
implemented could serve the similar purposes. While it is ideal that the width of air
path can be as wide as possible, it is the prevailing practice that an effective air
path should be at least 15m in width for wind penetration. Such principle is in line
with the building setback and building separation requirements stipulated in
SBDG.
(Extract of TPB Paper No. 10415 related to Wan Chai, emphasis underlined)

9.3 It can be seen that both reviews for the Causeway Bay and Wan Chai areas consider
that 15m is the minimum effective air path. However, the K13 AVA 2010 study
proposes a much wider air path. The Executive summary of K13 AVA 2010 study
states that:

-rise commercial and industrial buildings
(120mPD to 170mPD). Narrow roads are found in the KBBA. Given the maximum
building height and the width of the blocks, the negative impact on air ventilation
cannot be mitigated unless the effective road spacing (measured from building
face-to building face) is increased from 10-25m to 30m or beyond. Since this
mitigation measure is not practical, it is recommended to introduce and maintain
several urban linear parks and open space within KBBA, as well as practical
setbacks from the roads. (Extract of K13 AVA 2010, emphasis underlined)

9.4 Both the Causeway Bay and Wan Chai AVAs provide a general effective road spacing
of 15m width and state that this aligns with the similar requirements under the SBDG.
In contrast, that which is proposed under K13 AVA 2010 is significantly wider and
self-evidently ignores the SBDG, which the Board now accepts as an essential
consideration as directed by the court judgments referred to above. Yet, the strangest
thing is that this AVA proposes an NBA not at the narrow roads, but at the widest
roads.
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Arbitrary Impositions of NBA and BG Requirements

9.5 Obviously, the recommendations of the 2010 AVA study to impose NBA and BG
restrictions on the sites were not backed up by cogent evidence. They were imposed
arbitrarily, and no justifications have been provided for a particular width at a
particular location. For example, to name a few:
a. There is no strong justifications for the 3m wide NBAs that are imposed on both

sides of Wang Chiu Road and Wang Kwong Road which are two of the widest
streets in KBBA.

b. Why were two 22m wide BGs imposed for the Telford Gardens and Telford Plaza
sites? Why not

c. For the BG linking Lam Hing Street and Sheung Yuet Road, why is part of it 15m
wide and the other part is 16m wide? What are the justifications for the
difference?

In the absence of cogent justification being provided, the NBA and BG requirements
should be removed.

10 Fail the Proportionality Analysis

10.1 As stated in Paragraph 5.16 above, the CFA held that proportionality analysis should
follow a progressive, four-step assessment. The NBA and BG requirements are
imposed only with reference to Steps (1) and (2). With the examples mentioned in the
above paragraphs, it is evident that they fail Step 3 of the four-step assessment. The
TPB has simply not made any attempt at al

10.2 Considering the Mega Box Site as an example, an NBA and a BG are imposed on the
site. The NBA is of 3m wide applied on one side of the site, while the BG is imposed
through the centre of the site at 15m width and 22mPD BHR. These two requirements
are very restrictive. The Board has not made any attempt at all to assess the burden of
the combined effect of the restrictions to the owner of the site. Not only does the
imposition of restrictions fail Step 3, it also fails Step 4 of the 4-step assessment.

11 BHRs are unnecessarily Restrictive

 TPB Paper No. 10397 considered by the Board in March 2018
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11.1 TPB Paper No. 10397 has tried to demonstrate that the BHR as well as other
restrictions imposed are able to accommodate GFA of sites. These are included in
Annexes C1, C1a, C1b, C2 and C3 of the Paper.

11.2 However, it is considered that the BHR are unnecessarily restrictive. It can be seen
that a theoretical maximum site coverage of the tower has been assumed in Annexes
C1a and C1b based on an assumed building bulk. This may not be the case if a more
interesting building profile, such as diminishing area on upper floors, is to be pursued.
The BHR should be set to allow some innovative design elements to be incorporated
into the development. The community certainly welcomes and prefers to live in a
more diverse and interesting built environment.

11.3 Annex C2 is too brief and the presentation appears illogical with the estimated
building height presented before the estimated number of storeys. In addition, brief
checking reveals that there appears some round down of the estimated number of

OZP can still achieve the objective as stated in the ES. In this regard, the Board must
be careful not to place any substantive reliance on the possibility of minor relaxation,
and must instead ensure that the BHR in the draft OZP is adequate on its own merits.

11.4  Taking the Telford Garden/Kowloon Bay MTR Station Site as an example again, the
BHR imposed relies too heavily on the existing BH. If the BHR is raised, the overall
height profile would be more aligned with the stepped building height concept instead
of forming a valley at the site. By relaxing the BHR, more space would be available
for the public to move around and offer more chance of social interaction and
activities on the podium above the station. This is such a great opportunity to enhance
the identity of the Kowloon Bay area at this focal point site.

 Hearing of K13 OZP held in 2011

11.5 The issue of relaxing the BHR of Telford Garden was discussed at the Deliberation
Session of the hearing on 27 May 2011. However, the issue was not seriously
discussed.  Miss Ophelia Y. S. Wong, the then Deputy Director of Planning/District

had doubts on whether there was any real prospect for
redevelopment of the site, even if the proposal was acceded to. Assuming the site
would be redeveloped in future was not a realistic assumption to adopt in devising the
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planned building height profile for the area. She said the BHR was determined based
on the Master Plans for the development, which were vetted by and acceptable to all
Departments as the optimal department at the site for the future. A Member agreed
that there was little prospect for Telford Gardens to be redeveloped and considered
the BHRs were reasonable.  Miss Wong said that MTRCL did not raise objection to
the BHR of Telford Garden Attachment 3 to this SI
Paper)

11.6 The Board had not tried to justify the restrictions imposed on the sites on the OZP.
As recorded in the minutes,
require every point of the proposed restrictions to be fully justified. Another member
said that the imposition of planning restrictions for a wider public interest would
inevitably create some impact on private property rights. A Member said that should
representer R2 disagree with the proposed requirements, they should conduct their
own AVA to substantiate their argument. Attachment 3 to
this SI Paper).

11.7 The Board was also not keen on considering whether the development restrictions are
essential  and reasonably necessary . For example,

 (Para. 74 in the minutes of
Attachment 3 to this SI Paper) he did not consider the request justified as the
representer did acknowledge that they had no difficuty to redevelop the site at the
existing BHR and that the proposed relaxation would only allow a more slender

 (Para. 77 in the minutes of Attachment 3 to this SI Paper)

11.8 The Board had failed to examine the need for the unnecessarily restrictive BHRs as
well as other development restrictions at the hearing held in 2011.

12 Inconsistent Methodology for undertaking Review of Development Restrictions
with other Planning Areas

12.1 At the TPB meeting which discussed the review of development restrictions of the
area covered by the Subject OZP held on 9 Mach 2018, a Member asked and the
District Planning Officer confirmed that the same methodology for reviewing the
development restrictions of the Causeway Bay area was adopted [Paras. 48(a), 49(a)
and 49(b) in Minutes at Attachment 5].  However, it is not the case.  For the
Causeway Bay area, the AVA EE was updated and the NBAs and BGs imposed earlier
are re-examined and adjustments are proposed.
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12.2 However, a new AVA EE for the Subject Draft OZP / Extant Draft OZP was not
undertaken and the review of development restrictions was still supported by the old
AVA study prepared in 2010.
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IV. PROPOSALS TO MEET REPRESENTATION R2

13 Proposals to meet Representation R2

13.1 REDA maintains the proposal put forward in R2 that the BHRs should generally be
relaxed by 20m to 40m. Relaxation of the BHRs will still achieve the objective stated
in the ES of the Subject OZP.  This will also have the advantage of providing more
flexibility in designing innovative developments which benefits the direct users as
well as the overall built environment.  Further, the BHR of Telford Gardens should
be revised from 60/100mPD to 100/120mPD so that a height profile more generally
ascending with the topography can be achieved.

13.2 The NBA and BG requirements were proposed under a methodology in the 2010 AVA
study which has been questioned by the courts and found to be flawed. They were
imposed without cogent evidence and were not backed up by sound justifications.
They should be removed from the OZPs.

13.3

so that a relaxation can be considered in future for each restriction on its own merits.
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V. CONCLUSIONS

14 Conclusions

14.1 The review of the Subject OZP has only taken account of a small part of the court
judgments, i.e. SBDG and related building height, but has ignored the major part
includi

14.2 The NBA and BG requirements are imposed without cogent evidence to support their
widths and their locations. Their impositions are arbitrary and have not been reviewed
through an updated AVA in accordance with the Court directive to take account to the
SBDG and improvements to building permeability and air ventilation that will arise,
and to make all reasonably necessary inquiries, including obtaining relevant and
updated technical studies.

14.3 The BHRs imposed are unnecessarily restrictive to achieve the stated objectives
included in the ES. They are so restrictive that opportunities to enhance air ventilation
at pedestrian level are slim, as it is hard for development to reduce ground coverage
and improve permeability by incorporating special features.

14.4 The planning circumstances of the K13 Planning Area have changed. A new AVA
study should be conducted for the area. Most importantly, in doing so the
methodology of the AVA to justify the development restrictions should also be
reconsidered given the court judgment in relation to the KTM Site.

14.5  Overall, the review of the development restrictions of the Subject OZP fails to address
the concerns included in the written representation and presentation at hearing put
forward by R2.  It also does not meet the directive of the Court.  Before the
re-hearing is held, a new AVA needs to be undertaken to assess the need for and the
extent of the NBA and BG in the Ngau Tau Kok and Kowloon Bay OPZ, in a similar
manner undertaken in the assessment of the Wan Chai OZP and the Causeway Bay
OZP.

14.6 As noted at paragraph 1.7 above, REDA is greatly concerned that PlanD's and the
Review of the Draft Ngau Tau Kok and Kowloon Bay Outline

Zoning Plan No. S/K13/26
in any way pre-empt the Board's duty, in compliance with the judgment of the Court
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in the REDA JR, to conduct a full and proper re-hearing of Representation R2,
including making all necessary inquiries, and without any pre-determination of the
issues raised in Representation R2.

The Real Estate Developers Association of Hong Kong
25 May 2018
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Attachments to SI Paper

1. Representation No. R2 dated 19 January 2011
2. TPB Paper No. 8820, considered at the Board's 984th meeting on 27 May 2011 (Main

part only)
3. Relevant extracts of the Minutes of the Board's 984th meeting on 27 May 2011 and 1

June 2011
4. TPB Paper No. 10397, considered at the Board's 1166th meeting held on the 9 March

2018 (Main part only).
5. Relevant extracts from the Minutes of the Board's 1166th meeting held on 9 March

2018.
6. TPB Paper No. 10340 for the Causeway Bay draft OZP area (Main part only).
7. TPB Paper No. 10415 for the Wan Chai draft OZP area (Main part only).


